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MMI/ORDER

PER AMARJIT SINGH, JM:

The assessee has filed the present appeal against the order dated
22.07.2010 passed by the Commissioner of Income Tax (Appeals)-29,
Mumbai (hereinafter referred to as the “CIT(A)”) relevant to the A.Y.2007-
08.

2. The assessee has raised the following grounds: -

“1. The Ld. CIT(A) has erred in law and in facts in passing the order
and in determining the total income of the appellant at
Rs.3,60,08,380/- as against returned income of Rs.2,74,19,647/-.

2. The Ld. CIT(A) has erred in passing the assessment order and
making addition therein without giving effective opportunity of
hearing to the appellant. The assessment order has been passed
in gross violations of principles of natural justice.
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3. The Ld. CIT(A) has erred in law and facts wrongly disallowing
the expenditure Rs.85,88,733/- being expenditure towards
interest on loan Rs.31,21,609/-, Interest on delayed pay in
charges Rs.44,84,892/- and professional fee Rs.2,82,232/-.

4. The appellant craves leave to add, amend, modify, alter and/ or
delete any of the above grounds of appeal.”

3. We have heard the argument advanced by the Ld. Representative of
the Department and has gone through the case carefully. In fact, the Ld.
Representative of the assessee did not argue the case on merits but argued
on this point that the CIT(A) has decided the matter of controversy in
absence of the assessee and without giving an opportunity of being heard to
the assessee in accordance with law, therefore, the finding of the CIT(A) is
not justifiable, hence, is liable to be set aside in the interest of justice.
However, on the other hand, the Ld. Representative of the Department has
refuted the said contention. On appraisal of the order of the CIT(A) dated
22.07.2016 passed by the CIT(A) we find that the CIT(A) has decided the
matter of controversy in absence of the assessee/Representative of the
assessee without giving an opportunity of being heard to the assessee in the
accordance with law. A proper and reasonable opportunity is required to be
given to the assessee before the deciding the matter of controversy in

accordance with law.

4. For this proposition we place reliance upon the following case laws.
(1) CIT Vs. Premkumar Arjundas Luthra (HUF) (2017) 154 DTR (Bom) 302
(2) CIT Vs. S Chenniappa Mudaliar (1969) 74 ITR 1 (SC)

5. Accordingly in the interest of justice, we remit the issue raised in the
appeal to the file of the Ld. CIT(A). Ld. CIT(A) is directed to consider the
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issue afresh and pass an order on the merits of the case after giving after
giving an proper opportunity of being heard to the assessee in accordance
with law. Therefore, in the said circumstances, we are of the view that the
order of the CIT(A) is not liable to be sustainable in the eyes of law,
therefore, we set aside the finding of the CIT(A) on all the issues and
restore the matter before the CIT(A) to decide the matter afresh by giving

an opportunity of being heard to the assessee in accordance with law.

6. In the result, the appeal filed by the assessee is hereby allowed for

statistical purposes.

Order pronounced in the open court on 11/11/2020
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